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PROCEEDINGS

THE COURT: We'’'re here this morning to
conduct the administrative hearing in the matter of
Joaguin Rodriguez, FAA docket CP 05500049.

I note for the record that counsel for the
FAA is here, but there is no appearances for the
Respondent.

Mr. Ellis, have you heard from this
gentlemen.

MR. ELLIS: I have not your Honor.

THE COURT: Well, I'll tell you what I am
going to do. I am going to wait until a quarter after.
If he does not appear by then, you will need to put on
your prima facie case on the issue of the amount that
should assessed against him and we’ll conclude the
hearing that way and I will announce my initial decision
from right we’re I am sitting now.

So, let’s stand easy and be in recess until
10:15.

MR. ELLIS: Yes, your Honor.

(Recess Taken)

THE COURT: Back on the record. Mr. Groen,
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I understand you want to say something to me. Do you
want to say it on the record or off the record?

MR. GROEN: May I approach?

The court: Sure. Come on up Mr. Ellis. You
can’'t talk to me in private Mr. Groen. Those are the
rules. Say what you need to say.

MR. GROEN: After several efforts to contact
Mr. Rodriguez I have not been successful. His situation,
as I previous intimated, is some what difficult. He is
no longer living at the residence he is at.

I did stop there. I spoke with his life
partner, the lady he has cohabitated with for over
eight years. I know him as a neighbor and friend.

THE COURT: You have to speak up.

MR. GROEN: She had produced two certified
cards from the Court and said I don’'t know what to do
with them I think I’11 throw them out.

I said that’s not the right thing to do;
you need to hold on to them. It seems to be a problem.
The last time the certified letters did not get to Mr.
Rodriguez and he did not have notice last time to

prepare and submit his answer in a timely manner.
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THE COURT: We have been through this
before with Mr Rodriguez. The chief judge issued an
order which told him, in no uncertain terms that he had
an obligation to keep our office and Mr. Ellis’s office
advised of an address to which mail could be sent.

MR. GROEN: He has done the best he can
under the circumstances he finds himself in. And my
suggestion he actually got a P O Box that should have
been in the paperwork submitted to the Court. I think
Mr. Ellis may have gotten a copy of that. So he had
complete control over that source of mail.

I don't believe he received any
correspondence to that post office box. They continue
to go to the residence where I believe his life partner
continues to depose of them because they are in an
adversarial situation.

The only person that has a contact number
for Mr. Rodriguez would be that lady and that would be
Mrs. Rodriguez’s mother in Miami and I think the only
place he can be now.

I have several calls into her to produce

that telephone number so I can communicate with him and
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apprise him of the fact he needed been here today. She
has not been forthcoming with that information because I
mentioned he is a neighbor of mine. I am willing --

THE COURT: If he is a neighbor of yours
you could have gone over and knocked on his door.

MR. GROEN: I have done that actually. There
are circumstances that are difficult. She works two jobs
and is home five, six hours a day and home during the

night. I have written her and left notes on the door and
have not gotten response.

I don’'t think she wants to do anything to
help Mr. Rodriguez because the situation is adversarial.
I'1l press upon her the importance of producing
information so he could be here. What I would like to do
is get a short term adjournment. I’11 do everything
shorts of a Herculean effort to get in touch with him so
he could be here on behalf of this and I’'1l1l do
everything I can. I think that is only appropriate and
proper.

THE COURT: Mr. Ellis?

MR. ELLIS: Obviously as you mentioned your

Honor we have been through this before with Mr.
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Rodriguez. It’s an on going issue. The issue of his
place of address service issues has been an established.
The U. S. Government has to spend a great deal of money
to defend these cases. Mr. Rodriguez has been given
opportunity to appear. We believe under the
circumstances he has waived that opportunity and that we
should proceed, today.

THE COURT: Let me look at the
correspondence from him. 525 Boxwood Drive, North
Shirley, New York is that where this lady you have been
talking about lives?

2 MR. GROEN: Correct.

THE COURT: In June, he sent some mail to
the chief judge from -- actually sent a Federal Express
package to the chief judge and that’s the return address
it had on it. Let me see if --

MR. GROEN: In that correspondence, if I
may, would be the information identifying the fact that
he was going to secure a P O box specifically for this
purpose.

THE COURT: You may have another

communication from him or it may have come in the same
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envelope, and its says in accordance with the order of
Chief Administrative Law Judge Rhonny A. Yoder (ph)
served May 16, respondent provides the following
information: One, respondent has secured a post office
box for any and all correspondence to this matter. The
post office box is 772 Yaphank, New York. 11980, or 525
Box Wood Drive, Shirley, New York. 11967. Then it gives
a phone number which he can be contacted 631-775-0836.
MR. GROEN: That’s the number I have been
living messages at. The 0836 is the number and 525
Boxwood Drive; also where his former life partner lives
and where the information has been, I am sure, routinely

deposed of and he has not had notice. That has been a

problem.

If T may, my suggestion to Mr. Rodriguez
since he going through a difficult time, not only
financially, having been unemployed for the past two
years but I believe he’s in a severe depressed state of
mind. My suggestion to him is was that he get some
counseling. I believe that is the core of the problem
and the reason we have been together here today is a

manifestation of that problem.
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As far as suggesting that I would refer him
to three people for psychological evaluation to help
him, he seemed to be receptive to that, unfortunately,
since that time I have not been able to communicate with
him.

He is experiencing what I think three and a
half out of five persons do throughout their life time
is some type depression from mild to severe and that, of
course, is making things much more difficult for him to
get up for the circumstances today. But in no way am I
suggesting that he is intentionally avoiding the Court
or his responsibility. He has been clear about that with
me in my prior conversations.

THE COURT: Here’s the problem. Mr. Ellis
is quite right. It costs a lot of money to conduct these
hearings. And both he and I have to travel on the tax

payers nickel; in addition the witnesses have to be
brought here. On the other hand, I would like this
fellow to have a chance to be heard.

So, what I am going to do, very
regretfully, is let Mr. Ellis put in his case now, and

then adjourn this case to another day; give him full and
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fair notice of it sent to the post office box. You do
your best to tell him what the date is, and we’ll see if
he shows up.

Do you have any idea where he might be
geographically?

MR. GROEN: Yes, it is only an idea your
Honor --

THE COURT: 1Is he on the Island?

MR. GROEN: Although I am not certain I do
know his mother resides in Miami, Florida. Because he is
without any funds at all, and regretfully, I have to say
he has been cutting lawns in the neighborhood to make
what money he can, that’s the situation he has found
himself in financially. My best guess is that if he has
gone somewhere where he has some sort of shelter it
would be Miami with his mother.

THE COURT: I can’'t schedule a hearing in
Miami on that basis.

MR. GROEN: I understand. The number I am

pressing my life partner for I know she has, 1f not on
telephone records, certainly in her phone book is his

mother’s number so I can communicate with him.
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That’s my best educated guess as to where T
am going to be able to find Mr. Rodriguez. Short of her
being difficult because of their personal issues and
problems, I would like to think that she would produce a
number that I could at least communicate with him.

THE COURT: Well, I am going to set the
resumed hearing for the middle of December. And I am
going to set it for here. That’s the best I can do.

Mr. Ellis, I know that makes you unhappy
because you are going to have to come back here.

But, in this case, I would like to give the
man his hearing. And the fact is that he did give us his
post office box and we did not send the notice to the
post office box. Now if he’s in, Miami, I don’t know
whether selling mail to the post office box in Yaphank,
New York is going to help. But we will do that.

MR. ELLIS: Actually your Honor, I remember
receiving the letter where he gave us his P 0 Box. I am
not sure that I didn’t send everything I issued to that
post office. I believe I would have, if that’s what he
said in his response.

THE COURT: Well, Mr. Ellis, if you did, I
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appreciate it. Your office staff is more responsive
then mine is; but the key document is the notice of the
hearing. And I am rather sure that was not sent there.
So we’re going to go around again.

MR. ELLIS: One issue I might bring up to
the Court, I merely mention this because service has
become an issue. That is the issue of whether Mr.
Rodriguez is a United States citizen or not. Because if
an individual cannot be located and an order is issued
by the Court eventually it has to go to collection and
it will never be collected if the individual is not a US
citizen.

I don't know if his attorney can talk about
that or not?

MR. GROEN: Certainly not. I can testify to
the best of my knowledge he is US citizen. I have no
reason to believe he is not. I know he has been
previously employed at the veterans hospital for years.

THE COURT: He couldn’'t be if he were an
illegal alien.

MR. GROEN: It is in Northport. Based on

that I am reasonably sure and comfortable stating he is
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US citizen.
THE COURT: Here we are again. The problem

the man has is that if he does not have the wherewithal

to pay the assessments that arises out of this case,

that is, in itself, a potential mitigating circumstance.

But I can decide this and the administrator
can decide that based only on a record. And we have no
record.

In the notice of the hearing, he was told
to produce all the documentary evidence that he wanted
to submit and send a copy to me and a copy to Mr. Ellis,
and tell us what witnesses he wanted to put on. He
didn’t respond to that.

As I say, I am going to issue one more
notice and I am going to ask him in that notice, to let
us know whether he is going to appear. If he does not
respond to that, I am going to close the record and
assess whatever civil penalty is appropriate based on
the material Mr. Ellis is going to put before me today.

MR. ELLIS: So, my continued attempt at
communicating with Mr. Rodriguez has to be prior to the

response stated in the paperwork forthcoming.
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THE COURT: That’s right. And the date of
the hearing will probably be in the middle of December
or around December 15th, as I look at my calendar. And
he’s going to have to respond by November 15th.

MR. GROEN: So, it would be approximately
30 days or so from the date of the notice that Mr.

Rodriguez receives that he has to respond.

THE COURT: It would be less than 30 days,
two weeks.

MR. ELLIS: We also filed discovery
independently of the court to Mr. Rodriguez as to which
he didn’'t respond.

THE COURT: I assumed you did. Let’s see
what happens, Mr. Ellis. As I say, the right to a
hearing is one of my responsibilities, and I want to
give the man that right in actuality, and not because,
and not deny it to him, because mail was sent to the
wrong address.

MR. GROEN: May I make a request that this
notice is sent, if its sent in addition to the P O box
that it is also sent to 525 Boxwood Drive only because

that is no more than a hundred or so steps from my door,
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and I will continue to communicate with the people who
reside there.

THE COURT: Would you be good enough before
you leave today to give me a copy of your card and write
your home address on it.

MR. ELLIS: I would prefer to address these
materials to his attorney as well. I prefer to address
materials in this matter from this date forward to Mr.
Groen as well since he is now representing.

THE COURT: I would do that.

MR. GROEN: I would appreciate that then I
will have notice otherwise I might not.

THE COQURT: I recommend you do that. Okay
gentlemen. Mr. Ellis, you may -- vyes, sir.

MR. GROEN: One other question. The purpose
of our hearing today was to assess damage.

THE COURT: The amount of the civil
forfeiture. The question whether he is liable has
already been decided.

MR. GROEN: What information would the
Court suggest I produce if I can secure from Mr.

Rodriguez in addition to his presence here that would
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establish what his present financial situation that
would assist the Court on damages?

THE COURT: Normally what the FAA asks for
on that subject is tax returns.

In addition, if he has W-2 forms, that
would be appropriate. If he has any documentation for
his income, that would be appropriate. And his own
testimony.

MR. GROEN: We may have to rely on his
testimony. Over the past two years his income has been
negligible. I am not sure whether he made filings as a

result of that. We will bring what we can to produce for

the Court. Thank you, your Honor. Thank you Mr. Ellis.

THE COURT: Mr. Ellis?

MR. ELLIS: The FAA calls -- first I think
actually I would like to do a short opening.

THE COQURT: Sure. You want to make an
opening statement? First enter your appearance.

MR. ELLIS: Actually I don’'t need the

opening.
THE COURT: We all know who you are but --
MR. ELLIS: Gerald Ellis, I represent the
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FAA and my office is P O Box 206360, Atlanta, Georgia.
If you need further information I can provide it,
telephone, fax number --

THE COURT: That’s fine Mr. Ellis we know
where to find you.

MR. ELLIS: The FAA calls its first witness
Stanley Okon.

Whereupon,
STANLEY OKON,

after having been first duly sworn, was examined and
testified as follows:

EXAMINATION BY MR. ELLIS:

Q. Please state of your name for the record.
A. Stanley Okon.
Q. For the record I am going to ask you some

background questions.
Could you please tell the Court a little
bit about your education and military back ground?

A. T am a college graduate, bachelor of
science degree; major in chemistry, minor in
mathematics. Navy commander, navy pilot, flying P-3's.

THE COURT: Mr. Okon, you need to tell us
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what you are doing now.

MR. ELLIS: I will get to that.

Q. How long have you been with FAA?
A. I have been in flight standards for
25 vears.
Q. What jobs have you held with the FAA?
A. During that time I have been geographic

inspector, operations 122 (ph) air carrier. I have been
principal inspector on 521 (ph)airlines.

Q. Tell what airlines that is?

A. That is major air carriers like American
Airlines, United Delta the major air carriers in the

United States.

Q. What your current title?

A, I am sorry?

Q. What is your current title?

A. Geographic inspector right now. Based in

Orlando Florida.

Q. How did you become involved with this
incident?

A. I was notified of the incident through the

normal channels within the FAA we have a system where
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all instances are reported and on a daily basis forward
to the geographic areas where these instances have
occurred. And I was notified of this instance because
the aircraft landed in Orlando.

Q. For the record, I am showing the Court what
has been marked as Government’s Exhibits One, Two and
Three together.

(Govermentment Exhibits Nos. 1-4 were so
marked for identification.)
THE COURT: You need to give the reporter a
copy. Are you identifying one, two and three?
MR. ELLIS: Yes.
Q. Do you recognize these documents?
Do you recognize these documents?
MR. ELLIS: Actually Exhibits One, Two,
Three and Four, your Honor.

A. Yes, I do.

Q. Can you tell the Court what Government
Exhibits One through Three are-?

A. They are signed statements along with the
Notice of Investigation of the individual of this

incident. These were forwarded to me through the
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principal inspector for Southwest Airlines on reguest
from the airlines to provide all witness statements et
cetera that had knowledge of this event.

Q. I would like to offer Government’s Exhibits
One through Three and Government Exhibit Four into
evidence.

THE COURT: Let’s first identify them.

Government Exhibit One is an in flight
irregularity report, signed by Chris Watson.

Government Exhibit Two, is an in flight
irregularity report signed by Daniel Schnebelen. And
I'l]l say for the record although the record refers to a
police statement attached to it, the police statement is
not, in fact, attached to Government Exhibit Two.

Government Exhibit Three, is an in flight
irregularity record, signed by Amy Leputa.

And then finally, Government Exhibit Four,
for identification is a letter dated May 24, 2005 signed
by Inspector, Stan Okon, addressed to Mr. Joaquin
Rodriguez in North Shirley, New York. Those documents
will be received in evidence.

(Government Exhibits Nos. 1-4 were so.
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Marked and received in evidence.)

Q. A couple of brief questions about those

documents.

I believe you touched on it before. Can
you please tell the Court again the source of these
documents?

A. These documents are forwarded to me through
the principal office inspector who is assigned
surveillance over Southwest Airlines. The principal
inspector for Southwest Airlines. He notifies the
carrier of the requirement to have these documents
concerning this incident forwarded to me. That’s how I
received it.

MR. ELLIS: Do you have a question, your
Honor?

THE COURT: No.

MR. ELLIS: You looked inquisitive.

THE COURT: I am sorry. I am just
focusing, that’'s all.

0. I have one question about Exhibit Four.
Your letter to Mr. Rodriguez?

A. Yes.
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Q. Do you recall Mr. Rodriguez responding to
that letter?

A. That 1s negative. I did not get response
from him.

THE COURT: You said you did not get

response.

THE WITNESS: Did not.

Q. Are you aware that the FAA proposes
penalties of 7300 dollars in this case?

A. I am aware of that.

Q. Under the facts and circumstances of this
case to your knowledge do you support that penalty?

A. Based on what took place on that aircraft
it is fully justified.

MR. ELLIS: All right. That is basically our
case and the evidence we would rely on. I could
elaborate on some of the information in the reports only
in closing, however.

THE COURT: You don’t need to elaborate for
my purposes. How did you calculate 87,3007

THE WITNESS: The guidance for this is in

FAA order 2130.3 which gives guidance how the fines are
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to be assessed. That order was initially issued in 1988.
Since then, the order has been amended to
warrant fines up to $25,000 which I have assessed. And
based on what took place on the aircraft I felt it
didn’'t warrant the maximum penalty to be imposed. And I
felt that the penalty that was imposed was justified
under the circumstances.
If the pilot had deviated the aircraft to
have Mr. Rodriguez removed, the cost of that deviation
would have been borne by Mr. Rodriguez and it would have
been in the tens of thousands of dollars. So I feel this
is justified under the circumstances. It could have been
a lot more if it had gotten any worst then it did.
THE COURT: How long did the incident last?
THE WITNESS: Evidently it occurred, the
disruption started almost immediately once Mr. Rodriguez
boarded the aircraft here in Islip. And it continued
throughout pretty much the flight until he was removed
and put in the back of the airplane until it landed in
Orlando, the duration.
THE COURT: We have one of the attendants

saying that after he threatened her, or him, I forgot
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which one it was, and threw the bag at her, he came back
to the galley and apologized profusely.

This must have been some time after which
he sobered up and figured out that he was in trouble.

Do you give him any credit for that?

THE WITNESS: Well, part of that could be
in the issue I chose not to go to maximum penalty. Most
of the time our understanding is when we do maximum
penalty when they come to the hearing based on
mitigating circumstances we then can reduce that fine.
In this case I reduced it myself because I thought he

did show some contrition but that does hot negate the
difficulties and the possible safety issues involved
with him being as disruptive as he was on that airliner.

THE COURT: One last question, is it a fair
statement to say that you have, as we sit here today, no
knowledge, whatsoever, of respondent’s financial
circumstances and his ability to pay a $7,300 penalty?

THE WITNESS: That is true.

THE COURT: Thank vyou.

MR. ELLIS: That is all I have for this

witness.
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THE COURT: Do you want to examine?

MR. GROEN: I would like to be on the
record. I would like to go on the record for a moment
if I may. I would like to acknowledge the exhibits
submitted by Mr. Ellis to the Court. If I might ask the
witness just one or two guestions.

One is a factual one hoping that the
witness might be able to itemize the incidents with the
actual fines that total 7200 (sic) dollars. That would
give me insight in the actual events and circumstances
that are alleged in the action.

MR. ELLIS: Objection that is a deliberative
process, your Honor.

THE COURT: Well, I can’'t rule on your

objection until the question is asked.

MR. ELLIS: I am sorry, I thought it was
finished.

THE COURT: I didn‘t hear the question. You
said you were going to question him on the subject of --

MR. GROEN: I would like to know if the
witness could identify the dollar amount individually

that totaled $7,200 (sic) in the total amount with the
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total incident or incidents that produced that sort of
fine or number so I can assess what the facts and
circumstances were in these incidents.

I have a report here which I appreciate but
the additional information I have not had, otherwise I
have nothing that helps me or gives insight as to
incident, the gravity of the seriousness of it and the
dollar amount associated with that.

If T may, I would if I were to go to the
store and buy something I would know the total amount
but I would certainly like to know what itemized costs
are for items or things that totaled the entire amount.
That would be extremely helpful if we could have that on
the record. Second --

THE COURT: Well, do you want him to take
you through the FAA regulation, excuse me, not
regulation, the FAA policy statement that specifies how

penalty assessments are to be calculated-?

MR. GROEN: Whatever version --

THE COURT: I am sure he can do that.

MR. GROEN: Whatever version he is

comfortable with. Short of that I don’t know how it is
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other than pulling a number out of the air which I am
sure the witness did not do in assessing Mr. Rodriguez
with that fine.

MR. ELLIS: Objection. That is a
deliberative process. The inspector is not the one who
has to make that calculation.

THE COURT: 1I'll overrule that objection.
This goes on at every hearing. And he’s fair game to be
asked how using regulation 2150.3 he came up with the
number.

MR. ELLIS: My objection is also based on

the fact its not only a regulation at work when it comes

to the calculation of penalties but the statute itself
which is not a part of the sanction guidance.
THE COURT: Well, if he didn’t use 2150.3

then it’s up to him to tell me that.

MR. ELLIS: The issue is not whether he used

it, its whether the administrator used it. It is not the

inspector himself that makes the decision.

THE COURT: No, sir, I am the administrator

here. I have to decide, that’s right.

MR. ELLIS: That is not what I mean.
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THE COURT: The administrator is not the
enforcement staff. If you don’t believe that Mr. Ellis,
I can find the provision of the Administrative Procedure
Act that says that.

MR. ELLIS: I am not trying to argue that we
have final authority on what the sanction should be.
What I am saying is when there is suggestion of civil
penalties in civil penalty matters it is a step above
the inspector where decision is made on that. We can
propose, of course, but your Honor, has complete
authority to agree or disagree with that.

THE COURT: Quite correct, Mr. Ellis. But I
understood him to say that 7300 dollars -- is that the
right number?

THE WITNESS: 7300.

THE COURT: 7300 is the number he
recommended too. So he could be, he can ask questions
dealing with his recommendation. So we’re back to square
one Inspector Okan. You need to tell us how you got this
number.

THE WITNESS: The guidance as provided in

compliance enforcement states maximum, minimum, middle
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fine and minimum fine to be assessed based on the
severity of the events.

THE COURT: Which one did you use?

THE WITNESS: I am sorry.

THE COURT: Which one did you use?

THE WITNESS: 2150.3. They authorized for
a minimum --

THE COURT: Did you consider minimum/
maximum?

THE WITNESS: Maximum amount of a thousand
dollars per event. Under the fines enforcement
regulation, the violation against individuals on an
aircraft in flight can be assessed based on how many
times the individual violated that regulation.

It can be as much as, say, if the
individual did five events or six events, each could be
assessed a fine of $1,000 per event.

Or you can assess a single event of value
based on what severity of the event is. The level of
fines have been increased substantially, especially

since 911 to go all the way to $25,000. That can be per

event.
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I feel that is way beyond what took place
here; and so, the three event, that were recorded on the
aircraft, was sufficient to address each event
individually with a fine of $2,000.

THE COURT: Go ahead.

EXAMINATION BY MR. GROEN:

Q. I appreciate the information you provided
sir. When you say the events that occurred were not way
beyond what the maximum would be, I am assuming you know
specifically what those events are to make that
determination? So what I would ask, how many violations
were there, sir?

A. Three specific ones.

Q. May I finish. It is a three part gquestion.
You may be able to answer this all at once for brevity
sake.

How many violations occurred; what were the
violations and what was the degree of severity of each
of those wviolations?

A. They --

MR. ELLIS: Objection, calls for a legal

conclusion, your Honor.
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MR. GROEN: May I, your Honor, in response
to Mr. Ellis’s objection this is a financial not legal
determination and I believe based on our witnesses
presence here and the only witness Mr. Ellis has
provided that he would be the one who would be able to
unravel this for us.

THE COURT: I’'ll overrule the objection.
Mr. Ellis, this is fair cross examination for your man.
And, well, all right. Number one is disruption of
passengers. What'’'s Number two?

THE WITNESS: Again a second events of
disrupting the passengers, actually touching the
individuals, physically touching that borders on
assault.

The third event was the actual throwing of
the bag at the flight attendant. That is assault. Under
the current status, that’s mandatory $25,000 fine, just
the assault itself by itself.

I felt and I have had cases where in the
past, where flight attendants have been injured and I
have assessed a $25,000 fine.

I didn’'t feel the bag issue, although it is
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technically an assault event, was not sufficient enough
to impose the maximum fine for that one event alone. So
I felt that the overall fine was commensurate with what
took place.

THE COURT: Go ahead.

0. Again, I am just a little concerned that I
don’'t have a dollar amount per event. If that
information could be provided and, of course, I am
having a little bit more information and I can move to

my next question.

A. Well --

MR. ELLIS: Move to strike. 1It’s not a
question.
THE COURT: That’s not really a question.

0. Sir, would you please provide information
to myself and the Court as to what event occurred and
the violation imposed per event, please.

MR. ELLIS: Objection asked and answered.

A. I have to review --

MR. ELLIS: Objection.
MR. GROEN: I didn't get a specific dollar

amount.
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THE COURT: 1I’ll let him answer that.
Inspector, can you break this down and give us a dollar
amount per event? How much do you think disruption of
the passenger should cost him? How much, you said
physical touching-?

THE WITNESS: Physically touching took
place technically is assault.

THE COURT: 1I‘ll decide that. I have some
questions. And finally throwing the bag which you said
was the major matter. Could you give us a how much for
disruption of passengers?

THE WITNESS: Again, we don’t assess

individual events as this is worth $1,200, that is worth
$5,000 et cetera, unless an issue like assault takes
place.

In the case of Mr. Rodriguez, he several
times during the flight accosted passengers by
physically grabbing them, touching them; this happened,
three, or four times, I think, until he was taken away
and removed from the vicinity of those passengers.

I would say 20, I can’t remember $2,300 a

piece for the three events. What is the reaching issue
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above that, again, I have no control over, because I
don’t have authority; I am just not aware of their -- if
they will issue higher fines that I assessed but --

MR. GROEN: I am sorry, I don’t mean to
interrupt the Court.

THE COURT: Are you done?

THE WITNESS: Yes.

THE COURT: Ask your next question.

Q. I am concerned and confused at the same
time. If we’'re able to determine that 1,000 dollars per
event was the maximum amount that was assessed against
Mr. Rodriguez there should be some criteria for
establishing $1,000. So, if the case, if it was half as
much of a violation, if I could refer to it that way,
then it would have been $3,5007?

I am wondering what it is that helped you,
sir, in identifying that this should be the maximum
amount and a thousand dollars was that amount and what
it was about the specific action that caused you to
conclude that it would be a thousand dollars?

A. The potential --

MR. ELLIS: Objection, compound question.
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THE COURT: Objection overruled.

A. The potential assault events that took
place, personal assaults, he personally grabbed people,
he threw the bag at the flight attendant. That is
assault. And that warrants by itself, a $25,000 fine.

If T were to assess that, I would have. I
felt that under the circumstances no injuries were
incurred, so, I didn’t feel the maximum penalty but a
penalty has to assessed.

Q. I do understand that you could have but you
did not assess him on the basis of assault.

So, I can’'t guess at what happened and what
your logic was. I can go by what you said it was and
wasn’t. And the fine was not assessed for assault. So my
concern is the difference between touching --

MR. ELLIS: Objection. Counsel is developing
and again I have to object on the grounds he is asking
the witness for legal conclusions. The inspector does

not do that, cannot do that. Does not have that
authority.

MR. GROEN: I am not asking for a legal

conclusion I am trying to understand what the touching
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was. If you haven’t met Mr. Rodriguez you don’t know his
size, his demeanor, the tenor of his personality, his
voice, his intonation. It is very difficult for me to
understand how our witness today can determine he used a
loud and harassing voice or was forceful as opposed to
handing a bag over with enthusiasm or whether or not it
was with anger and frustration.

THE COURT: You have gone about as far as
Yyou can go on cross examination. I understand what he
knows and doesn’t know. And that’s all stuff you can
argue about in your closing statements. Or in a brief.

But you can’t argue with him about it. And
you can’t, you know, if you want to make a case that he
has not sufficiently defined the parameters of his
discretion, that’s a case you can make, but he’s not
going to say he did that.

Now, you know, Inspector, I'm interested in
what you think the physical touching was. As I read
these reports, which is all I have got to go on, all you
have got to go on, the only statement that deals with
that is the statement of the A. Flight attendant Chris

Watson. He or she.
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THE WITNESS: Under the first exhibit.

THE COURT: He or she, I don’‘t know if he
is a male or female.

THE WITNESS: Under the first exhibit
there’'s a statement that he grabbed the mother's arm of
some children he was playing with.

THE COURT: He grabs mother’s hands and
commented loudly about her rings. That’s it. So, we
don’t know, whether she was offended by this or whether
she invited this, by showing him her rings or anything
else about that interaction.

THE WITNESS: This is all I can go by.

THE COURT: All we know, all we know is that
the A. Flight attendant interpreted this interaction as
being the reason for reseating this fellow.

THE WITNESS: Correct.

MR. ELLIS: I didn’t hear what you said.

THE COURT: All we know is that the A.
Flight attendant thought that whatever he did was the
reason for reseating. That’s the only piece of
information we have. Okay. Anything else? You may exam

if you want to.
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MR. GROEN: The other difficulty I am having

is tying events to dollar amounts. I am just a little

bit at sea here how it is we establish, after the
government’s witness testified, a reliable dollar amount
that has some sort of integrity. That would be
appropriate for the incident that we’re having trouble
defining.

I am at loss as to where to go at this
point. If I might have a moment to speak with Mr. Ellis
before I conclude I would like to do that your Honor.

THE COURT: What about Mr. Ellis? I am
sorry?

MR. GROEN: Might I have an opportunity to
approach the bench and communicate with Mr. Ellis and
yourself? I would like to do that before I conclude.

THE COURT: Well, come on up. What'’'s your
problem?

MR. GROEN: Not a problem. Hoping to find
some way out of a situation which seems to be difficult
and undefinable and to do justice at the same time your
Honor. I don’t know after Mr. Ellis cbncluded putting
his case on, if he is considering or permitted to
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provide any additional information when we meet the next
time.

THE COURT: Additional information, the
time for that is long since passed. The time for
discovery is over.

MR. GROEN: I would have thought the same.

THE COURT: So this is it.

MR. GROEN: In this regard, hoping to save
time for the Court and all parties concerned if Mr.
Ellis and I were to communicate some sort of settlement
amount that would accurately reflect the lack of
information we may have to arrive at an appropriate
number, if he and I could agree on that I am hoping we
might be able to conclude the matter today without
having to return-?

THE COURT: As we say in my business
settlements are next to godliness. We always like
settlements.

But you are going to have to deal with Mr.
Ellis on that. The FAA does settle cases. And that’s all
I can tell you.

MR. GROEN: Which is why I asked for a
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moment if I can confer with Mr. Ellis before I conclude.

THE COURT: Well, okay.

MR. ELLIS: ©No, your Honor.

THE COURT: It’s not going to do you any
good now. You are going to have to talk to your client
before you settle this case. And as you cannot reach
your client, the possibility of settlement vanishes and
I suspect that in the circumstances of this case Mr.

Ellis is going to insist on cash on the barrel here.

So, you have got a long road to hoe. You
better do it after we close today.

MR. GROEN: Okay. My intention,
specifically, was to bring Mr. Rodriguez some
information that might allow us to expedite the
proceedings so I don’‘'t have to go to him and back to Mr.
Ellis and then back again to Mr. Rodriguez.

THE COQURT: You have to communicate,
however you can communicate with him.

MR. GROEN: Will do.

THE COURT: And I really have nothing to
say on that point except that you need to A, be willing

to settle and B, to be willing to pay an amount that is
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acceptable to the government, and C, actually to come up
with the cash and pay it. So you have a way to go. And
after we close this session today, you can work on it.
All right.

MR. GROEN: May I make one concluding
statement?

THE COURT: Mr. Ellis do you want to make
closing statements now or wait until later.

MR. ELLIS: Since you have given Mr.
Rodriguez another opportunity to appear before you I
would wait until then to make my closing argument.

THE COURT: That’s fine, Mr. Ellis.

Have you, counsel, concluded your
examination?

MR. GROEN: No, but as, on the record, I
feel compelled as Mr. Rodriguez’'s attorney at this point
to make a motion to dismiss the matter in light of the
fact that the government has produced insufficient
information and evidence to support their claim of $7200
(sic).

THE COURT: Your motion is denied because

that train has left the station already. I issued an
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order holding your client liable. And there is going to
be some kind of an assessment against him.

If the government’s evidence is deemed
insufficient, I’'1ll work it out based on whatever other
material I have in the record.

MR. GROEN: As his legal representative T
was compelled to make that motion. Now I am ready to
get off the record.

THE COURT: Okay.

MR. GROEN: Thank you, sir.

MR. ELLIS: Is he still on cross?

THE COURT: Any redirect?

MR. ELLIS: Yes, I do.

THE COURT: Please proceed.

2 MR. ELLIS: Your Honor, I was going t
until closing to get into some of the issues and the
statements since the issue was raised on cross regarding
the touching that went on under the statute. I do want
to bring out one part of the record.

Exhibit, Government Exhibit Two, if the
witness would please take a look at that and let me know

when he has found it.
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THE COURT: Yes.
EXAMINATION BY MR. ELLIS:

Q. If you look at page three of that exhibit
please read the paragraph about four up from the bottom,
the sentence about four pages up?

A. "As I was handing out my drinks, he
crumbled up an emesis bag and threw it at me. He also
threw his peanut and snack wrappers in my direction
after pouring their contents on the floor and tray
table."

Q. Would you consider those actions, when you
proposed a civil penalty?

A. Yes.

MR. ELLIS: That’s all, your Honor.

THE COURT: Recross?

MR. GROEN: Just one question, your Honor.
EXAMINATION BY MR. GROEN:

Q. Again, just for clarity sake, which of
those items that were just presented to you and you had
read to us, did you consider and in what way in
assessing the fine?

MR. ELLIS: Objection. Asked and answered.
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THE COURT: Overruled. Answer the question.

A. This was the event where he threw the bag
and contents at the flight attendant.

0. That was a plastic wrapper of a peanut bag?

A. No, it was not. It was the in the airline
in every pocket, there is a bag that can be used for
people, a sick bag. This is what he threw at the flight
attendant. I don’'t know if there was anything in it or
not but he did throw that bag.

0. That bag is a paper bag-?

A. It is an waxed paper bag I think it has a
metal tie at the top of it.

0. I was also referring he also threw his
peanut and snack wrapper?

A. That was the second thing. He also threw a
peanut and snack wrapper.

0. One at a time, please. He threw his peanut
and snack wrapper?

A. That’'s a plastic cellophane wrapper. I
don’t know what that is.

Q. I don‘t know either. I am asking you the

witness?
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A. I don’'t know what they had.

Q. So, you don’'t know what force it was thrown
or what impact it had?

A. I don’'t see that as being material at this
point. It was the act itself.

Q. So, it was actually an expression of his
frustration and not necessarily the contents you were
focusing on in establishing the violation?

A. That is part of it.

Q. Did you have any information provided to
you, because I don’t see that in the paperwork, of any
antecedent events, provacative behavior of the flight
attendants prior to this?

A. Negative.

Q. Were you aware or do you know that the male
flight attendant had made sexual passes or --

MR. ELLIS: Objection.

THE COURT: Your objection is sustained.

I am not going to let you go there. You
have no basis for that and we are on recross.

All you can ask him about is throwing the

throw up bag.
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MR. GROEN: I simply asked because I see
what is here. I am not seeing what is not here and that
I had information about. Okay. Thank you.

THE COURT: Inspector Okan thank you for
coming. You are excused, sir.

If there is nothing further we need to say,
this hearing will be in recess until December 14th,
2006.

MR. ELLIS: Same time, your Honor?

THE COURT: Same time, same place subject
only to modification if we can’t get the facility here.

I am not any more happy about it then the
Government is, but I have got to do what I can to assure
that the respondent gets a fair and full opportunity to
be heard.

MR. GROEN: May I assume at this point Mr.
Ellis representing the Government has provided any and
all information he has available on this matter?

THE COURT: You may not assume that. We
have discovery rules. If discovery was not sort in
accordance with the discovery rules you are out of luck.

It’s just like the Federal Rules of Civil
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Procedure. If you didn’t ask, you don’t get.
MR. GROEN: Now any additional information
may be brought to bear the next time we meet?

THE COURT: What we are going to do the next
time we meet, let me be very precise about this. We're
going to give Mr. Rodriguez the opportunity, under oath,
to tell us why he believes that the amount sought by the
FAA, 7300 dollars, is too severe a civil penalty. And
that is it. That is the limited issue we are hearing.

MR. GROEN: Thank you, your Honor.

THE COURT: This portion of the hearing is
concluded.

MR. ELLIS: Thank you, your Honor.

(Time Noted: 11:10 a.m.)
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-1 CPRMask 0O Gloves D PBE O Wheelchaic (onboard)
1 EMK 0 Halog Extunguisher 0O POB _FYD _MID _AFT O Orher
1 EEME (Serial # ) 3,0 Exvingnisher O PPE
-1 Escipe Slide O Megaphone 0O Red Cabin Clean-Up Bag
’ASSENGER(S) szcnr INVOLV.‘E.'D
Narne: _ Name: N A P
Addl'mf r > A% K X RASN s, e Addf&:;- 5 R iy ..".- '\7;.
.~ Stte/Zipr _A) Am/ﬂ/EV U} : 14 C‘:y:/Sme/pr ~.,-.----;A-4.--.- LRy L
, Phone: Phosc: .. o MR 2 orne
z¥ver Liccnse £ D.OXB.: . Drigar Lizensc #; #
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Inflight I.rrcgulanty Report (Side 2)
-{EDICAL ASSISTANCE: . \ae Comg_gfmomnonroxma QUAJ.rrm) :
' mﬁtﬁnmomm.
MedLiok Conmaimed? , YES/NO , Name:
O po 0 ra L1 Nops Needed Addriges T, . : L
a =T + O BN U Nona Ava.ﬂzbls Gq/&wztp :
0O MD . « Phoaa: - .
0 Ocher, 'Citﬁﬁ_g_g'_on/ﬁcmae#:‘ bt z
Nme AL _FRlussy S Neme:
4104 F 1) _ Addres: '
Ci:y/Sm:/Zx y Clry/Sr.;ue/pr: : "
Gil_AYl  PI3P -Phoies . A
£
\rm o OShEA Nucpe: :
desr _Jo 4 S (ENTRE AVE Address -
Cmy/Su:e/pr Porkulle . ocentieg % //5‘/0 Ciry/Staze/2ip:
Phose 'S/ va(a o7s Phone:

ADDITIONAL INFORMATION (USE THIS SECTION TO FROVIDE INFORMATION ONLY ON WHAT YOU SAW, FIFARD,
OID, OR SAID. IT 1S NOT NECESSARY TO REPEAT WHAT YOU HAVE ALREADY INDICATED):
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COUR SUPERVISOR’S NAME:
1ﬁ" e e I )
t Base Fax Numbers*: . ECEIVED
BWI 4109811585  MCO 407.825765)  PHX 602.286.3775 /R2 12
2147925663 ~ MDW 775.884.3277 .
HDQ Inflight
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. Florida Flight Standards Dis

Us. Department Orlando Location, FSDO-29
of Transportation Citadel International, Suite

: 5950 Hazeltine National Driv
:‘:,:ﬁ,’m;'g" Orlando, Florida 32822 "‘"“‘”*"%
(407) 812-7700, Fax (407) 812-7710
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MAY 2 4 2005 Py
SW
INIMALS/SIGNA, 4
CERTIFIED MAIL - RETURN RECEIPT REQUESTED EVL vich
DATE
File Number: 200550290003 5 M&f
ROUTH SYMBOL
Mr. Joaquin Rodriguez gjg
525 Boxwood Drive ™ RE
N. Shirley, NY 11967
TE
Dear Mr. Rodriguez: ™
. ROUTING SYMBOL
This letter is to inform you that this office is investigating an incident that occurred on I
Southwest Airlines Flight 147, on March 4, 2005, on a flight from Islip, NY to Orlando
International Airport, in Orlando, Florida. —
~ During the aforementioned flight, you were observed to be unruly and disruptive e
throughout the flight.
INIMALS/SIGNATURE
This letter is to inform you that this incident is under investigation by the Federal Aviation
Administration. We would appreciate receiving any evidence you wish to contribute oare
regarding this matter within 10 days of receipt of this letter. Any discussion or written
statements furnished by you will be given consideration in our investigation. If we do not {ourina swwsox
hear from you within the specified time, our report will be processed without the benefit
of your statement. INMALSSIGNATURE
Sincerely,
AOUTING SYM3OL
ORIGINAL -
Stan Okon o
Aviation Safety Inspector T
Form ST TR BBl SaT dpmicdie pocage o cover e D
o Bl o B oo Ton 5
required. i DATE
o Sl S o e tecs i

i Norsement “Restricted Delivery”. i

% postmark rtified Mail iot is desired, piease present the arti-

- “at the pos‘tm o?gec?or posa‘nmlﬁf a postmark on the Cel?iﬁed Mail
rocols etad\mdafﬁxlabelwithpostageandma.

receipt Is not needed, d
IMPOR%ANT: Save this receiptand present it when making an inquiry.
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